Superior Court of _______
Central Division - Traffic
_____________________
__________, California


PEOPLE OF THE STATE OF CALIFORNIA,

"Plaintiff";

and

___________ ; "Accused"

Case No.: ___________

DEFENDANT'S NOTICE & MOTION TO DISMISS
FOR LACK OF SUBJECT MATTER JURISDICTION


1. ____________ moves the court for an order of dismissal.

2. The Department of Motor Vehicles and the Department of California Highway Patrol are both departments and sub-agencies of the California Business, Transportation & Housing agency.  The departments/sub-agencies are authorized with original jurisdiction to enforce and hold administrative court hearings concerning California Vehicle Code,
"CVC," violations.

This judicial court does not have original jurisdiction in this case.

 3. Dismissal is proper in this case because this court was not properly petitioned with a writ of mandate, as required by law, to invoke the subject matter jurisdiction of this court, for judicial review of the administrative law court's order or final determination.

4. This motion is based on the attached Defendant's Memorandum Of Points & Authorities for Notice & Motion For Dismissal For Lack Of Subject Matter Jurisdiction, and all pleadings and papers on file.

5. Please take notice that xxxxxxxx will bring this motion for a pre-trial hearing before this court on ______________ , at _______, in __________.

DEFENDANT'S MEMORANDUM OF POINTS & AUTHORITIES FOR MOTION TO DISMISS LACK OF SUBJECT MATTER JURISDICTION

_____________ asks the court for an Order Of Dismissal For Lack of Subject Matter

Jurisdiction, for the following reasons:

A. Parties

1. The parties are the People Of the State Of California,

"Plaintiff";

and

_____________ , "Accused."

B. Statement of Facts

2. Officer ________  [ officer's badge number ], "Officer," issued a Notice To Appear, "UTC," [Uniform Traffic Citation] to Accused, for alleged violation of California Vehicle Code, "CVC," 22106 Unsafe Backing.

3. On or about __ - __ - __,

Defendant appeared in court to straighten out an erroneous oversight of the court. Court appearing to be backed up with paperwork and inadequate manpower to thoroughly track all correspondence in reference to this case and entered a failure to appear which triggered a Drivers License Suspension with the DMW. Judge corrected mistake and
Defendant was required to make a special trip to DMV to correct this matter.

4. Judge entered a plea of not guilty for Defendant, after Defendant Stated that Defendant did not have enough information to make a knowledgeable plea.

C. Points and Authorities

5. According to California Government Code, "CGC," §12850, state agencies fall under the executive branch of the Governor:

 §12850.  The secretary of each agency has the power of general supervision over, and is directly responsible to the Governor for, the operations of each department, office, and unit within the agency.

6. According to CGC §11000, state agencies include, but are not limited to, the Department of Motor Vehicles, "DMV," the Department of California Highway Patrol, "CHP," the Police & Sheriff's departments, etc:

§11000.  (a) As used in this title, "state agency" includes every state office, officer, department, division, bureau, board, and commission.

7. According to CGC §12800, the Business, Transportation & Housing agency is an agency of the state of California:

§12800.  There are in the state government the following agencies:

State and Consumer Services; Business, Transportation and Housing; California Environmental Protection; California Health and Human Services; Labor And Workforce Development; Resources; and Youth and Adult Correctional. (Emphasis added.)

8. According to CVC §1500 & §2100. The DMV & CHP are departments of the California Business, Transportation and Housing agency: §1500.

There is in the Business, Transportation and Housing Agency the Department of Motor Vehicles. §2100.  There is in the Business, Transportation and Housing Agency the Department of the California Highway Patrol.

9. According to CVC §265 & §295 Words & Phrases, the commissioner is the Commissioner of the CHP, and the director is the Director of the DMV: §265.  The "commissioner" is the Commissioner of the California Highway Patrol.   §295.  The "director" is the Director of Motor Vehicles.

 10. According to CVC §1650 & §2400(b). Powers & Duties.  The director of the DMV is authorized with original jurisdiction and charged with administering and enforcing the (CVC) code; the commissioner of the CHP is authorized with original jurisdiction and charged with enforcement of the laws regulating vehicles & use of the highway:

 §1650.  The director shall administer and enforce the provisions of this code relating to the department.

 §2400(b) The commissioner shall enforce all laws regulating the operation of vehicles and the use of the highways.

 11. According to CGC §§ 11400, 11410.20 & 11410.50, The executive branch departments within the California Business, Transportation & Housing agency, hereafter collectively, "Agency," which are not expressly exempted nor are there statutes relating to the proceedings that provide otherwise, must abide by the Administrative Procedures
Act, "APA":

 §11400.  (a) This chapter and Chapter 5 (commencing with Section 11500) constitute the administrative adjudication provisions of the Administrative Procedure Act.

 §11410.20.  Except as otherwise expressly provided by statute:

   (a) This chapter applies to all agencies of the state.

§11410.50.  This chapter applies to an adjudicative proceeding required to be conducted under Chapter 5 (commencing with Section 11500) unless the statutes relating to the proceeding provide otherwise.   (Emphasis added.)

12. According to CGC § 11425.10(a)(1 & 2), the Agency is required to give notice of any Agency actions and is required to send a copy of the procedure governing the action:

§11425.10.  (a) The governing procedure by which an agency conducts an adjudicative proceeding is subject to all of the following requirements:

  (1) The agency shall give the person to which the agency action is directed notice and an opportunity to be heard, including the opportunity to present and rebut evidence.

 (2) The agency shall make available to the person to which the agency action is directed a copy of the governing procedure, including a statement whether Chapter 5 
(commencing with Section 11500) is applicable to the proceeding.

13. According to CGC §11410.10 & §11503, an agency is required to conduct adjudicative hearings for actions undertaken within the purview of its authority where a state statute or an inalienable right (to travel) is in question:

§11410.10.  This chapter applies to a decision by an agency if, under the federal or state Constitution or a federal or state statute, an evidentiary hearing for determination of facts is required for formulation and issuance of the decision.

§11503.  A hearing to determine whether a right, authority, license or privilege should be revoked, suspended, limited or conditioned shall be initiated by filing a citation.  (Emphasis added)

14. According to CGC §11502(a) all Agency hearings are required to be heard by executive branch administrative law judges, not judicial branch judges:

§11502(a) All hearings of state agencies required to be conducted under this chapter shall be conducted by administrative law judges on the staff of the Office of Administrative Hearings.

15. CGC §11523 provides the proper procedure for the Agency (or Defendant) to request judicial review of the administrative Agency's final decision or order:

§11523.  Judicial review may be had by filing a petition for a writ of mandate in accordance with the provisions of the Code of Civil Procedure, subject, however, to the statutes relating to the particular agency.

D. Argument

16. It is contrary to the principle of separation of powers and a breach of due process for this judicial branch court to usurp the executive branch administrative authority, duty & jurisdiction held by the DMV.
17. The UTC issued to Defendant was undertaken within the purview of the original authority and jurisdiction of the executive branch DMV, not this judicial branch court.  See CVC §1650 & §2400(b), CGC §§ 11425.10(a) (1 & 2), §11503 & §11502(a), supra.

18. Defendant's unconditional right to travel is challenged by the issuance of a UTC claiming violations of restrictive CVC conditions.  See CGC § 11503 & 11410.10, supra.

19. The Agency, not a judicial branch court, is required to initiate an administrative Agency hearing and send notice of action and a copy of the governing procedure to Defendant.  See CGC § 11503 and §11425.10 (a) (1 & 2), supra.

20. According to CGC §11410, §11410.20, §11410.50, § 11425.10(a)(1 & 2), §11503, §11502(a), & §11523, supra, this judicial court has no jurisdiction to lawfully hear an administrative matter until administrative due process procedures have been exhausted.

21. This judicial court can only review the facts and conclusions of law found in the executive Agency's administrative final determination or order, and only after the Agency (or Defendant) petitions for a writ of mandate for judicial review.  See CGC §11523, supra.

22. The Agency with original jurisdiction has not filed a petition for a writ of mandate for judicial review with this judicial court in accordance with CGC §11523.  Therefore, this court has no jurisdiction to hear this matter. 

E. Conclusion

24. The original jurisdiction Agency has not presented a petition to this court, for a writ of mandate for this court to judicially review the administrative courts final determination or order, which would give subject matter jurisdiction to this judicial court. See CGC
§11523. 25. The original jurisdiction Agency, as shown by CVC §1650 & §2400(b), & CGC § 11502(a), supra, has not invoked the subject matter jurisdiction of this judicial court.  See CGC §11523, supra.

25. This judicial branch court has no lawful authority to impose its opinion, where no original jurisdiction administrative agency petition stands in compliance with the APA requesting it to do so.

26. No judicial determination has properly been requested. The law requires that jurisdiction be properly invoked. Without jurisdiction, this court cannot consider this matter. This case should be dismissed for lack of subject matter jurisdiction.

F. Petition

27. Because this court has no subject matter jurisdiction to consider Case No.: _________________ , Defendant asks the court to grant Defendant an Order  Of Dismissal For Lack Of Subject Matter Jurisdiction for said case.


Dated this _____ day of ________, 2010

_______________________ (signed) _____________
____________

